Case 4:18-cv-01074-DMR Document 23-1 Filed 03/22/18 Page 1 of 14

Chun-Hui Miao

1014 Greene St.

Columbia, SC 29208
Telephone: (803) 777-2583
E-Mail: miao@moore.sc.edu

Pro Se
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
DONGXIAO YUE, Case No.: C18-1074-DMR
Plaintiff,
Vs DEFENDANT’S SUPPLEMENTAL
' DECLARATION IN REPLY TO
) ) PLAINTIFF’S OPPOSITION TO
CHUN-HUI MIAD, BIAN-WANG.COM DEFENDANT’S AMENDED MOTION TO
Defendants DISMISS, PURSUANT TO FED. R. CIV. P.

12(b)(2), OR IN THE ALTERNATIVE, TO
TRANSFER VENUE PURSUANT TO 28
U.S.C. § 1404(a).

Hearing Date: May 10, 2018
Time: 11:00 a.m.
Courtroom: 4 - 3rd Floor, Oakland Courthouse

Judge: The Honorable Donna M. Ryu

I, Chun-Hui Miao, declare:
1. | am the defendant of this lawsuit. | have personal knowledge of the matters stated herein,
and if called upon to do so, | could and would competently so testify as to those matters.
2. | submit this supplemental declaration in reply to Plaintiff Yue (“Yue”)’s opposition to
motion to dismiss and, in the alternative, to transfer venue to South Carolina.
3. lam proficient in Chinese and English languages. In the following, the English

translations of original Chinese text are made by me and are accurate and faithful.
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I am an individual who has been a resident of the state of South Carolina since 2005.

Furthermore, | have not:

. Owned or leased real or personal property in the State of California;

. Owed or been required to pay taxes in the State of California;

. Maintained an office in the State of California;

. Maintained a registered agent for service in the State of California; or

. Conducted print, radio, television, Internet, or any other advertising that was

directed to California residents.
I am the sole owner of Bian-wang.com, a website that hosts an online discussion forum
for a wide range of topics. While other anonymous netizens have contributed useful ideas
I am the only one legally responsible for the website.
Users of Bian-wang interact via blogs and comments. | have not met in person any named
parties or third parties, nor have | ever talked to anyone by telephone. All the interactions
took place on the Internet.
Bian-wang does not advertise, does not sell any products, nor does it charge a
membership fee. | do not receive any income from my ownership of Bian-wang.
Bian-wang does not require users to offer identification credentials such as their legal
names or residential addresses to sign up for an account. There are no Terms and
Conditions for the use of Bian-wang.com. When users register, they do not have to
consent to anything.
Bian-wang does not restrict readership or participation based on geographical locations.
Anyone with Internet access, regardless of residence or citizenship, can access and

participate in the site.
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On February 2, 2014, | published a blog article “The Past, Present and Future of Bian-
wang” (Chinese: 15 5 W R RTTH: . 442 F14 k) on both Bian-wang.com and
Sinovision.net (a New York-based website many Bian-wang users previously frequented)|
The article outlines the history and mission of Bian-wang. To summarize (translated from
Chinese), “Bian-wang was created out of frustration with the editorial policy of
Sinovision.net. While Bian-wang intends to provide a forum for Chinese Americans to
discuss legal issues, it will not seek to limit the scope or topics. Bian-wang will offer
participants the complete freedom to discuss whatever they wish.” Nowhere in this article
was California ever mentioned. Attached Exhibit A is a true copy of the article.
Bian-wang has 131 registered users. On information and belief, most registered users are
from New York, Pennsylvania, Virginia, and China.

Through the end of year 2017, over 1500 blog articles and over 8000 comments had been
published on Bian-wang. Of these, less than 10 percent were California specific.

I myself, under the username “{Z¥L. 15", have published 103 blog articles, of which 6 are

related to California issues. Other articles have been about Chinese politics, sports,
website hosting, and wine tasting, etc.

On Bian-wang.com, from year 2014 to 2015, Yue actively participated in discussions of
the South China Sea disputes, the lawsuit of Lan v. Time Warner, Inc., 2015 WL 480378
(S.D.N.Y. 2015), and the Indian Removal Act, none of which was a local California issue|
Attached Exhibit B is a true copy of a selection of Yue’s posts, some of which are written

in English.
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On December 15, 2016, Yue posted a blog article to demand the deletion of all blog
articles and comments containing his name within 12 hours. Given the severe burden
imposed by Yue’s demand, | added a footnote to Rule.No.2 to state “reporting of
offensive contents must take place within a year after they are published; in order to
reduce the web host’s burden, one must submit a table of contents when reporting.” (Yue
Decl. 1 13 and Exhibit 3 within.) I did not promise or refuse to delete. | simply referred
Yue to the supplemental rule. Yue promptly threatened legal action.

The fore-mentioned interaction between Yue and | took place on the Internet (Bian-
wang.com). | had no knowledge about Yue’s physical location at the time of the

interaction.

I declare under penalty of perjury that the foregoing is true and correct and that this declaration is

executed on the 22nd day of March 2018 in Columbia, South Carolina.

/s/
Chun-Hui Miao
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EXHIBIT A
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lawandorder: Thank you for the commemorate piece, brother, and your hard work. It is not simply
where to blog; it is also who to blog with and what to blog about.

Well said, thanks, my LAO brother.
Hush, just between us, we know that we blog with the gene-modified snail and blog about deep-frying it.
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lawandorder: In my opinion, the total amount of final award depends on whethre Judge Francis will allow fees incurred in preparing for the deposition (not in
your ...

Well, as in the case I cited below, an attorney can certainly advocate for an amount larger than what is allowed by the established law. However, unless Mo can
present some legal precedent or some colorable legal argument to override the plain meaning of the FRCP, asking for an exorbitant amount not caused by the
opponent's failure is imprudent, IMHO.

The Magistrate allowed expenses [incurred by the defendants in scheduling and preparing for the plaintiff's deposition.] Attorney Mo can certainly ask for the cost
for the motion for the 37(d) sanction, but it was obviously out of the scope of the Magistrate's order.
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2. Worcester v. Georgia {RXSBXASEAIBEAER , AIEREEERIFABER. Worcester SLERE—MNEATDEESISHELAFINENR , FTALEERES
IAERBININAHRTH. Worcester (9T ETIEERAN. XETEESIERNTRAN—E. RR | e sfXANETFHMENSER AR EL 733
ENEEL ABERRYER, [The Cherokee nation, then, is a distinct community occupying its own territory, with boundaries accurately described, in which the laws
of Georgia can have no force, and which the citizens of Georgia have no right to enter, but with the assent of the Cherokees themselves, or in conformity with
treaties, and with the acts of congress. ]

w

. PBSHI/MBIEHERE - "both Georgia and Jackson simply ignored the decision.” #ll_EFIA , 83f9decision FMXEWorcester , TR EIRENE R AT EIEIIE]

]
¢

4. Indian Removal Act: [The Indian Removal Act was signed into law by Andrew Jackson on May 28, 1830, authorizing the president to grant unsettled lands west
of the Mississippi in exchange for Indian lands within existing state borders. A few tribes went peacefully, but many resisted the relocation policy. During the fall
and winter of 1838 and 1839, the Cherokees were forcibly moved west by the United States government. Approximately 4,000 Cherokees died on this forced
march, which became known as the &quot;Trail of Tears.&quot;]

http://www.loc.gov/rr/program/bib/ourdocs/Indian.html
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XEEBNDE , F—OIEREIE L AOR , LAOIWAMSRIHREMHGRMF BTHERNM ; 3TNDEZE | & [BfEEERIERSEE] | PEBAILE
RAMAZIHE. 175 L A OFBXIERM (BIEHER (EMEERIECE ) HERSEHNE] | UelEETEEN ((PEER] RARIR. XE—FIaeauEms |
ERRRNGGRIESIERRER.
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TEHESCRRNOEE—RIERTT (XFRRLTXESEFR? )

[{RERPRI" (A29) SHPEGRERAENAGERIHITEEN"  BAMMZAREFESSHIRBETFLE , MKERA. . . IR EERFERT , PEREEE
{HASEERAYZRPS - SHRERNEETUSEEFRRAK , EFESSHEE T AOAKERSEEREAHAZ T, ]

AR FFREESESHNEAAREREMSIRIEZE. FRESAEMEIR. BN ERRENENE. AREDEE , ZAEHRENSRTESR
RAXEIZHEE RN,

it , FANSIOER—EBRHNEAIHERER AN PERRRONE | STFERERMSIRIETTR. HeA , NRIFERMEEY , [FHER/NEIET
ZEMANK] . B, FEENE | CRersRRREhEERERNEL (ERRBINGFALN) | XMERT  FENREKDKEIHEE | RIACKIEE
EHAILASESEERNE . PERASOERHIERSE | RSO ERE.

IR 2015-2-10 06:02 AM i (PEIBFHELSSERMSHFPRERAT) BWEE (FHiee) [

lawandorder: SSiESER [EFEEMEIRIEZEIR L AOEETHNAY. 1513 , EINXMIBREMNA ? RIMINTRENFEOZEESE [FEIEEMER
[i:>4=1

& LAOBIFEERIRN. HKURRGORFeHASHINERIFSREERS T,

ENMFRUFERET , ARMFERFFHRES | HULERE.
EFRBR 2015-2-10 05:15 AM  [E5AR] - (REIEEMATRZLEERIL ? ) WPERIRE  (HERN) [E1=

lawandorder: &quot; IEETREXEARER , SREEREEREAMIIRT (18325 ) . &quot; - BIFAREIMEEA , REETIEEERE (nation)
BAEHL  BEEM ...

The Cherokee Nation v. The State of Georgia: [The Indian territory is admitted to compose a part of the United States. In all our maps, geographical treatises,
histories, and laws, it is so considered. In all our intercourse with foreign nations, in our commercial regulations, in any attempt at intercourse between Indians
and foreign nations, they are considered as within the jurisdictional limits of the United States, subject to many of those restraints which are imposed upon our
own citizens. They acknowledge themselves in their treaties to be under the protection of the United States; they admit that the United States shall have the sole
and exclusive right of regulating the trade with them, and managing all their affairs as they think proper; and the Cherokees in particular were allowed by the
treaty of Hopewell, which preceded the constitution, &quot;to send a deputy of their choice, whenever they think fit, to congress.&quot; ]

Worcester v. Georgia : 'The treaties and laws of the United States contemplate the Indian territory as completely separated from that of the states; and provide
that all intercourse with them shall be carried on exclusively by the government of the union.'

http://www.pbs.org/wnet/supremecourt/antebellum/history2.html

in the Cherokee Indians case, Worcester v. Georgia (1832), Marshall infuriated Jackson by insisting that Georgia laws that purported to seize Cherokee lands on
which gold had been found violated federal treaties. Jackson is famous for having responded: &quot;John Marshall has made his decision, now let him enforce
it.&quot; Although the comment is probably apocryphal, both Georgia and Jackson simply ignored the decision.

E7RB% 2015-2-10 01:11 AM i (FPEIBFHERSSERRMSHEPRGERAT) WEZE (5iee) EE

lawandorder: EFAEE RS SELHIRETREERBFRIRR , AFR2A7AXMRIRBERBIFIE=R. MERAIXF B Eas T x| |
BRIRTREERCIT ..

FERAF—NTRE, LAC ES|HEARIRENE "Bt , AEEERERSENE JEEENERMZE]  FEEA—EENIFEERSE e , PERLEAMNELIE
FEERVMERDT], MRIFFEEEFUEEHTE—S  FENTEREER.

FIESEN S EEREFHZ B L AOEBCHNM. Ba , EILXMIEHREMNA ? FANABeNRSOSEESE FEIEEhERIEZE] ?

E#RB% 2015-2-10 01:06 AM {REXKEITEALEECHIE (EX) B

lawandorder: I am surprised that you could have failed to understand my points entirely, particularly considering the litigation experience you have had
before. T ...

A court ruling contrary to established law or the plain text of a statute is by definition an abuse of discretion.

As to the causality between the failure to appear and the resulting expense, it is plainly required by 37(d), enacted by the Congress. Let me quote one court in a
very similar situation.

[Pursuant to Rule 37(d), the moving party may recover from a party who fails to attend a properly noticed deposition the reasonable expenses, including
attorney’s fees, “caused by the failure.” Fed. R. Civ. P. 37(d)(3).... Defendants’ request for fees includes time spent reviewing pleadings, initial disclosures, and
other discovery in preparation to take the deposition. Defendants also request fees for time expended preparing the notice of deposition and for scheduling the
deposition. These events predate Plaintiffs’ failure to attend the deposition and thus cannot logically be caused by the failure. Such costs are not properly
compensable according to the plain meaning of 37(d)(3).]

E#RIE 2015-2-9 10:10 PM SRR EIFREGLEECHE (&) ES
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lawandorder: X MEZH TREBAREHIEA , BEHILSNLEECERIE, EEREHERESIINESE—ESMTBHEA reasonable, (g

HRIBFITRIAIDHT , ERBEHFE deposition BB =M S REITHE/ VBRI L1 FES KA. Attorney Mo will have a hard time coming up with a higher figure
that can be proven to be causally connected to the Plaintiff's failure to attend the deposition. Defendants will have to try something else if they want to be
vindicated without being vindictive. Rule 11 is certainly an option, but the amount of fees can be imposed on the opponent from even a successful Rule 11 motion
is also quite limited. There has already been one round of Rule 11, even if Attorney Mo has the stomach for another round of Rule 11 , the law of the case
prevents defendants from re-litigating many of the issues in a Rule 11 context.

ERBE 2015-2-9 09:46 PM i (FREBFELES SEFRSIFHIKERAT) &L (Hiee) Bi=]
lawandorder: FIMEIRFIE

MiE (fR75) = T&5ME (RFFBHES )
[NIBZERENER (1575) = MSESHOMEAREZE] 8 (SIETIREEARAIRE )

T1OREERT R SMHEREATNFERMRR, HANRERS S (FERATRRRER. MORRXPIRAEFAHES RN E. N asE
RRGERXISHERAREINERTE 0. ERSESHEERELRR. LAOBIFREESEERICIOINCH.

IFHPERFRIGBERTS5MEEMESRE | ZRANCHEHTX—R. SSMERESMREENER | EXXE. FERFRESSHE.

EREETHRRIAN100%ENNESSIEE  MERIFHERER012FEREMEH. NhERRFFE. SIS, MANERRIENRE. TR
FREEZR2IRBKRIE. X—RKEES | FIHREBFIRERT T R,

E7REE 2015-2-8 12:48 PM RERIKEITIREGLEECHE (X)) EIS

lawandorder: I agree with your interpretation of the textual meaning of Rule 37(d). However, in light of the district court's &quot;wide discretion&quot; in
contr ...

Let me confirm your points :
(1) you agree with me on the point that the costs of reviewing the documents and drafting questions are NOT caused by plaintiff's failure to attend the
deposition;

(2) but you believe that the Magistrate nevertheless has the discretion to award such costs that are NOT causally connected to the failure to attend.
Did I understand you correctly? If not, please elaborate.

E#RIE 2015-2-8 03:31 AM iE (PEIBHEESSEMSHFPRERST) BEE (FFi8e) mE

lawandorder: HEALFIRIRELXNMTEXE , REMTGHOAS S HRYUPEEESS NS HRIOREE (Fistraw man BIEER ) | Sl
FERABHEARLIIF, B ..

BT (REMARTSIORIRN ) BRE « Fhs+iEin.

IRERR « P, FFERXIETTAY AP+ B/

BR , BRHRRERABEMPE—TEE.

WE , PETHEEMEHGHE , TMhE+HERT.

X, (RRERESEFETFTIIERN ?

IR 2015-2-8 12:26 AM RERKEITREGLER SR (EX) ES

lawandorder: “A judge has no discretion awarding expenses not caused by an offending party's failure&quot; -- Well, the Rule only says the court must
require ..., ...

IMO, the phrase [preparing for the plaintiff's deposition] in the Magistrate's order should be construed narrowly to mean the preparation for the deposition EVENT
and not the whole nine yards. For instance, if defendants ordered video conferencing service, then the nonrefundable portion of the cost is caused by the failure.
However, the cost of reviewing documents is clearly NOT caused by the failure to appear, and is not awardable under 37(d).

IR 2015-2-7 11:52 PM i (MEHFIELSSEIRESHIRERDT) BEE (51618) 1=

lawandorder: EHELTICRERRHAERLTTREETE , TANBAAEBALIZ, BRREWSHEEZ (S | BRSREFEEIBRINE B ERIPENFE
HERFLORS , TR ..

BORIEEEE. BaPFEERGE100%EN , FEHHFE100%EN , 02FFIRFERARS SMLEHeERESN  IERTERAEEIN , JHER
T, XMERRER , TR ZARH T .

HRAERE , PECEETIE | SHERREONEERA ?
BRNREERILAOEXNX MR FH— ST EAIPRA.

E#REE 2015-2-7 11:20 PM SRR EIFREGLEECHE (&) EIS
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lawandorder: FETNAEELRFIFIAER  GIHEE , RANERE | ROERERER. XREREMIEEET. 7ERule 37 FURET |, causation FIRFEIR

BIERBENTE [em: ...
BHEILAOEEE.
B FET—MREGI T, —ETATESEIRIGE T 1000/N\8 (NEFBERE. &6 A2 SIETERE. RiTRE®E ) 7=2caused by 7RI
&, FELAOEB AR M. tNRE , (KIEE(H4 ? IMO, Causation, both in fact and proximate, is required under the plain language of Rule 37(d) for a fee
award. A judge has no discretion awarding expenses not caused by an offending party's failure, rather, his discretion lies in finding unreasonableness in a fee
request.

EAREE 2015-2-7 02:27 PM Rk ERREGLEACHRE (BX) EE
lawandorder: E£7REFIHAI216S34 | WZEINBNELEFEHER  (F7HIE. RAXSEEAITHEEERMARIGEEDR (BOEBEXAE ) |,
FILBEREEFREREE ...

FRXIFRCP 37 (d) , BT T ESAIDHT

http://www.zhenzhubay.com/home.php?mod=space&uid=2&do=blog&id=28147

While a party prevailed in a Rule 37(d) motion is naturally inclined to piggyback as much fees as possible, there is a strict causality requirement between the
opponent's failure and the awardable expense, which is often overlooked.

SRR 2015-2-7 04:36 AM iE (PEIBHELSSEMRSHFTRERST) BEZX (FFiee) EE
lawandorder: SISRMAHIEESHIMEIERETFALY (FRETICXMEHR ) |, B4 , PEAIMEREIEDD SEISTISEE 2008 REEZEEIHEES | Bi4 |
FEERERAEXSE ...

BB TAE , IEEEBATIERSHEAIEE [Philippine fishing vessels have been routinely, continuously, peacefully and sustainably fishing in the Philippines'
Bajo de Masinloc ... The Philippines strongly protested China's continuing actions to harass and prevent Filipino fishermen from legitimately pursuing their
livelihood in that area] .

FERESS , IHREREECSHIBajo de Masinloc 100%FRUBEFIEREE http://www.gov.ph/2012/04/18/philippine-position-on-bajo-de-masinloc-and-the-waters-
within-its-vicinity/ , BIILIXZE100%FY X, FFEENMREE U, HFAZEMHER  NFEEAE , XEEFICEEZAMNE, 19995F , FFEEEES B
SIhEREARTICST. . . BEI20124F | IHREREXNEEHELHEBRERR.

FPEM012FFHIANIE S R TIEE | BAEXNMENERZE , BEI  EEFAILAET ? LU E | JUREEbEE , ATEanEies) ?

ff#4 - [The Philippines exercises full sovereignty and jurisdiction over the rocks of Bajo de Masinloc, and sovereign rights over the waters and continental shelf
where the said rock features of Bajo de Masinloc are situated.

The basis of Philippine sovereignty and jurisdiction over the rock features of Bajo de Masinloc is distinct from that of its sovereign rights over the larger body of
water and continental shelf.

A. The rock features of Bajo de Masinloc: Basis of Philippine sovereignty under Public International Law
The rock features of Bajo de Masinloc are Philippine territories. ]
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lawandorder: 2R EERINFEFINAIM T R E N RAAELIER LR TR ?
-- [island territories under its jurisdiction]

EREEMAEARMED attack ,
--Dodoyout...

FTETABE | ISELACIR S ERfIA, ZRMSIBIRHAERDE (JUREM ) L [AMAMELIFERAVIME] | LAOBIANIXTHEM L FI RIS EIISE S S IEMhk
A, BMEFEESEE ( Chinese coast guard ship)ELEERIEL =N | EERRESEIFIRRRLN ?

E7RB% 2015-2-7 02:28 AM iE (FEIRHELSSERRSHETRERAT) BEZX (51818) 2}

lawandorder: [an armed attack]

[an armed attack in the Pacific Area]

[the metropolitan territory of either of the Parties]
[island territories under its jurisdict ...

LAO BT —FFlpoints , IRLF{INIZEBRANERT , EMRZTANE ?
teanis | EAREENEERF VAT REMSR A RO R ? 2T 2EMAEARMED attack , K/RERARRFAE ? 21 2attack@iiFE ? 1508

TNo
E&RB% 2015-2-6 02:10 PM 8% - SHEFHELIEX (MERWTHIHEHAR) (HER) EIS

lawandorder: &quot;LAORZBTLAMNERRESHT— T - HHEAEECHYIB RIS XEATE T, WRENINEIIEFRIFFIES | ABRE
FSIREKIEBEUBMAT ...
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&
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